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PROCEEDI NGS

(10: 03 a.m)

CHI EF JUSTI CE ROBERTS: W'l |l hear argunent

first this morning in Case 10-1265, Martel v. Clair.

M

. Canpbel | .

ORAL ARGUMENT OF WARD A. CAMPBELL

ON BEHALF OF THE PETI TI ONER

MR. CAMPBELL: M. Chief Justice, and may it

pl ease the Court:

For 12 years, M. Clair's Federal habeas

corpus petition was litigated in the Federal district

court in front of the sane Federal district court judge.

Hs petition raised 39 challenges to-his guilt and

penal ty,

pr esi ded

and t

over

he judge oversaw years of discovery,

a 2-day evidentiary hearing, and received

extensive briefing.

M. Clair

When the case was under subm ssion,

sent

a letter to the judge expressing

di ssatisfaction with his teamof attorneys fromthe

Federal Public Defender's office, and requested that

they be replaced. The judge asked both sides' counsel

for their

posi

tion on Clair's conplaint. The Federal

Publ i ¢ Defender responded that, after conferring with

their cl

t hem f or

ent,

t hat

M. Clair was willing to continue with

poi nt .
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The court then stated it would take no
further action. 3 nonths |ater, just before the court
was to issue its decision in the case, Clair conplained
again. The court issued a witten order --

CHI EF JUSTI CE ROBERTS: Was there some way
that Clair knew that the court was just about to issue
its decision?

MR. CAMPBELL: | think, Your Honor, the only
way to be sure was the fact that at sone point, as |
understand it, the district court judge had announced
the day he would be retiring, which would be June 30th
of 2005. So, there's probably an inference there that

It could be expected that the decision was going to be

14

15

16

17

18

19

20

21

22

23

24

25

com ng out by the end of the -- end of June 2005.

JUSTI CE G NSBURG There was a deadli ne set

for all subn ssions, wasn't there?

MR. CAMPBELL: There was an initial deadline

set for the filing of the briefing, post-evidentiary
hearing briefing, and there would be no extensions of
tinme.

Subsequently, there was in fact another
subm ssion by M. Clair in May of 2005 with sone
addi tional declarations. The court accepted those
decl arations, but made it clear it would accept no

addi ti onal subm ssions in the case unless it ordered

Alderson Reporting Company
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that it would proceed with the deci sion.

Once upon -- anyway, in June, June 16th,

2005, M. Clair sent a second conpl aint about

hi s

counsel again, and the district court issued a witten

order denyi

ng that request, finding that Clair

's counsel

was doi ng a proper job and did not appear to have a

conflict of

basis for t

i nterest.

The district court had an excell ent factual

hat concl usi on because it had just

work on its extensive order denying the petiti

Clair's case.

JUSTI CE GI NSBURG. But this petiti

concl uded

on in M.

on had

sonet hing new, the report that his investigator had

turned up t

The -- what
some additi

exam ned or

Feder al Public Def ender

County | aw
upset that

t he Feder al

hi s evi dence.

MR. CAMPBELL: That's correct, Your Honor.

M. Clair's conplaint indicated, t

onal physical evidence that had not

here was

been

I nvestigated before. He indicated that the

actually had nmet with the Orange

enforcenent about the evidence, and he was

there was no further action being t

Publ i ¢ Defender regarding testing,

DNA testing or testing of that evidence.

addi ti ona

aken by

seeki ng

JUSTI CE ALI TGO There has been sone

litigation regarding this physical

Alderson Reporting Company
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since this -- the tinme of -- of the unsuccessful
substitution request, hasn't there been?

MR. CAMPBELL: That's correct.

JUSTICE ALITO. Could you tell us what has
happened with that?

MR. CAMPBELL: |'msorry?

JUSTICE ALITO. I'msorry. Could you tel
us what has happened with that litigation?

MR. CAMPBELL: The status of that
litigation: Once the -- the petition was deni ed,
M. Clair filed a notice -- there was a notice of appeal
filed by the Federal Public Defender. M. Clair also
filed a notice of appeal because of the denial of his
substitution nmotion. Those were nmerged together.
M. Clair was appoi nted new counsel

The new counsel then filed a rule -- a
rule -- a request to the district court to entertain a
Rul e 60(b) notion, which the district court denied. The
Ninth Circuit ordered that the district court consider
the Rule 60(b) notion. The district court heard the
Rul e 60(b) notion and then denied it.

M. Clair then filed a protective petition,
a petition for wit of habeas corpus for a successive
petition, with the Ninth Circuit, and has also filed a

petition for wit of habeas corpus with the California

Alderson Reporting Company
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Supreme Court.

JUSTICE ALITO. That's what | was referring

to.

MR. CAMPBELL: Yes.

JUSTI CE ALITO  And what -- what has
happened there? WAs there -- was there testing of this

evi dence in connection with that?

MR. CAMPBELL: There -- there had been --
there has been sonme testing of the evidence during --
during that tinme by the Orange County | aw enforcenment
regards to its relationship to the crinme, or its

relati onship to another crine that occurred at that

time, which | think that information-is set forth in the

appendi x to the opposition to the petition for
certiorari.

The --

JUSTI CE SOTOVAYOR: |I'msorry. Can you

rem nd me of what the outcome of that testing was?

VR. CAMPBELL: The -- the outconme of -- of

the testing is that, to the extent that the testing was

done to see if the -- there was any DNA matchi ng between

t he other nurder that had occurred a couple days before

and the nurder of Ms. Rodgers -- let's see if | can say

this succinctly. The -- there was -- there was no

matching of M. Clair's DNA with anything fromthe

Alderson Reporting Company
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mur der scene of the Rodgers nurder, and there was no
mat chi ng of any DNA that was found for the perpetrator
of the other nurder at the site of Ms. Rodgers' nurder.

JUSTI CE SOTOVAYOR: Counsel, as | read your
briefs, | think you're making, perhaps, two different
arguments. And | want to focus you in on which one you
are really concentrating on.

MR. CAMPBELL: Ckay.

JUSTI CE SOTOVAYOR: Which is, this
presentation seens to be that, regardl ess of what
standard we apply to the court of appeals review of what
the district court did in denying the notion to
substitute counsel, that it was wong. And | presune
that neans it was wong for the standard you are
proposing and it was wong for the interest of justice
standard, am | correct?

MR. CAMPBELL: | -- yes, Your Honor. |
t hi nk under any standard that would apply, we think that
the -- that the Ninth Circuit's disposition is
i ncorrect.

JUSTI CE SOTOVAYOR: All right. As | read
the Ninth Circuit's decision, assum ng an interest of
justice standard because that's the one they invoked,

t hey said what happened here is that the district court

didn't hold a hearing to determ ne itself exactly what

Alderson Reporting Company
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the di spute was about, and so it was a process failure,
basically is what they're saying.

Now, you make assunpti ons based on matters
t hat have conme up since that hearing about what the
di spute was about and -- but | still don't know what the
Federal defender's position was as to whether or not
comruni cati ons had broken down with the client to a
poi nt where they thought, as they did on appeal, that
they couldn't continue.

So, tell me why, assum ng we accept that an
I nterest of justice standard applies, the circuit court
has no power or applied it inproperly by saying --
forget about the remedy -- has no power to say, district
court judges, you have to at a mininmuminquire and set
forth your reasons based on the facts of that inquiry.

MR. CAMPBELL: Yes. And the reason is that,
| ooking at the record and what was presented to the
Federal district court at the time it received the
request by M. Clair in June of 2005, what M. Clair's
al l egati on was was that he disagreed with the
I nvestigative, tactical, strategic decisions that were
bei ng made by the Federal Public Defender. That -- that
was the reason that was in M. Clair's -- M. Clair's
al l egation. Those prem ses, even --

JUSTI CE SOTOVAYOR: But what does that have

Alderson Reporting Company
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10
to do with "I think they are doing a good? | nean, it
-- it could well be that the judge | ater decides, after
he hears fromthe Federal defender, | don't think
that -- we don't think there is anything to be done, he

di sagrees. But he really never got an expl anation from
t he Federal defenders.

MR. CAMPBELL: I'msorry --

JUSTI CE SOTOVAYOR: He never got an

expl anation fromthe Federal defenders.

MR. CAMPBELL: Your Honor, it in fact -- it
would be -- it's appropriate -- if the record -- if the
al l egations of the -- of the Petitioner and the record

before the court is sufficient for the court to nmake the
finding that there is in fact no basis for substitution,
it is not necessary for the court to go ahead and
conduct an inquiry or a hearing or to initiate other
further process in the case; and the allegation here

whi ch went to the physical evidence in the case fromthe
st andpoi nt of the evidence in this case, and the way
this case is prosecuted, and the evidence of M. Clair's
guilt, the fact that there was additional physical

evi dence that m ght be available, sinply wouldn't have
supported any cogni zable clains in the Federal habeas
cor pus action.

There was no need for any further

Alderson Reporting Company
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11

I nvestigation or inquiry on the part of the court based
on what was presented to it at the tine.

JUSTICE ALITO What about a -- a possible
Brady clain? 1|s there a disagreenent about whether this
physi cal evidence could have been tested at the -- and
reveal ed anything at the tine of the trial?

MR. CAMPBELL: There |I have to -- | think |
have to take what the Ninth Circuit says in its opinion
about this case, which is what we have here is physical
evi dence that could be subject to forensic testing now
t hat was not available in 1987. So the fact that there
m ght be later -- there m ght have been devel opnments in
forensic techni ques since 1987 when M. Clair's trial
occurred, doesn't support any claimof trial error back
in 1987. You can't show any prejudice fromany -- from
any failure back in 1987 because the testing wasn't
avail able to do that they now want to do.

JUSTI CE ALI TGO  What about an actual
I nnocence cl ai n?

MR. CAMPBELL: Well, an actual innocence
claim | think to begin with, it wouldn't be clear,
based on this Court's jurisprudence at the tine, that a
factual innocence claimwuld be cognizable in this
Federal habeas corpus proceeding. It would be a -- this

Court has indicated to the -- has never really actually

Alderson Reporting Company
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held that that is a cognizable claim Even if it -- it
did, it wouldn't be an exhausted, it would certainly be
an unexhausted claim California in fact does entertain
that type of claim does provide a State avenue for that
type of claim

There is plenty of reasons why you would not
raise that claimat this point, especially at the end of
t he process of the first Federal habeas corpus petition.

JUSTI CE SOTOVAYOR: You are famliar with
3599(e), aren't you?

MR. CAMPBELL: Yes.

JUSTI CE SOTOVAYOR: Which requires counsel
to participate in subsequent proceedi-ngs.

MR. CAMPBELL: Yes.

JUSTI CE SOTOVAYOR: O a certain type and
limted.

Is it your position that if there is a
conpl ete breakdown of communi cations with an attorney,
post habeas decision, that that is inadequate in the
i nterest of justice or otherwise for a court to say,
that could inplicate proceedings after 3599, so | should
substitute now?

MR. CAMPBELL: Actually, Your Honor, yes, it
is. At that point the defendant has, of course, already

gone through the trial, the State appeal, and the State

Alderson Reporting Company
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13

habeas process, as -- particularly at the State trial
and the State appell ate process, of course, the standard
for substitution of counsel is the potential total

br eakdown of commruni cations, the irreconcil able
conflict, conflict of interest. By the tinme you' ve gone
t hrough the entire process by which you have gone

t hrough the State trial, you have exhausted your clains
in State court --

JUSTI CE SOTOVAYOR: Oh, but you are
presuni ng you are going to w n.

MR. CAMPBELL: Excuse nme?

JUSTI CE SOTOVAYOR: You are presum ng you
are going to win. | think 3599 applies to situations in
whi ch the habeas petitioner wins a remand or otherw se
has sonething that's going to foll ow the habeas
deci si on.

MR. CAMPBELL: Well, Your Honor, the -- the
point is is that by the tinme you have reached that
juncture, in which the clains have been raised and
litigated nmultiple tinmes in nultiple forums, that the
need for the type of conmuni cation and contact that
occurs at the trial and State appellate level is not as
essential or necessary at that juncture.

JUSTI CE Gl NSBURG. Suppose -- suppose the

public defender had said to the district court what it

Alderson Reporting Company
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14

said to the Ninth Circuit, and that is that the
attorney-client relationship has broken down to such an
extent that substitution would be appropriate, which
wasn't asked. But suppose the public defender had given
t hat answer to the district judge. Wuld the district
judge still have rightly denied the notion for
substitution?

MR. CAMPBELL: Yes, he would have,
especially given that the case at that point was
conpl etely under subm ssion and sinply awaiting for
decision. At that point there is in fact no nore
litigation to be occurring, the -- whatever the problem
Wi th communication is at that point irs not going to in
any way adversely affect the -- the representation. The
case i s over.

JUSTI CE KAGAN: |If | wunderstand your answers
to some of these questions, you are not at all relying
on the fact that the district court had made this
decision 2 nonths earlier. You think that the answer
woul d be the same had the district court not nmade an
inquiry 2 nonths earlier; is that correct?

MR. CAMPBELL: That -- that is correct. |
mean, if -- yes. That -- that is an extra fact in this
case, but | don't think that's the pivotal fact as far

as what the district court has done as far as exercising

Alderson Reporting Company
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15

its direction -- its discretion in June when it received
the conmplaint fromM. -- M. Clair.

JUSTI CE KAGAN: So when is a district court
required to engage in sonme kind of inquiry?

MR. CAMPBELL: Well, when the -- when the
all egation is made that -- by the petitioner that he
has, in fact, been denied what he is entitled to under
3599, which is the appointnent and representati on by
counsel qualified under that statute.

JUSTI CE KAGAN.  Well, | -- | was, again
assum ng as Justice Sotomayor was, that if we're in an
i nterest of justice world, if that's the appropriate
standard, when is the district -- when does the district
court have to make an inquiry, and what kind of inquiry
does he have to make?

MR. CAMPBELL: The -- the inquiry -- the
i nqui ry woul d occur when an all egation was made t hat,
for whatever reason, the counsel does not neet the
qualifications that are expected to be nmet, the counsel
has a adverse conflict of interest, or counsel has
basically reached a point where he is no | onger
representing or acting as an advocate for --

JUSTI CE KAGAN: Well, you're -- | thought
that that test was an alternative to the interest of

justice standard. | am positing that the interest of

Alderson Reporting Company
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justice standard applies and you are giving nme back
t hose sane three factors. Do you think that that is al

the interest of justice standard is about?

MR. CAMPBELL: | think in the context of the
Federal habeas corpus action, that is in fact -- in
which there is a statutory right to counsel -- that is
in fact the interest -- where the interest of justice

standard woul d be. The interest of --

JUSTI CE SOTOVAYOR: So this is sort of a
made- up st andard.

MR. CAMPBELL.: No - -

JUSTI CE SOTOMAYOR: Can you point to one
case in which this standard has been-.used by any
district court or court of appeal s?

MR. CAMPBELL: No, | cannot.

JUSTI CE SOTOVAYOR: Can you point to any
i nquiry by Congress in which such a test was di scussed,
considered in any way?

MR. CAMPBELL: No, | cannot.

JUSTI CE Gl NSBURG: Where did you get it
fronf

MR. CAMPBELL: It's actually anal ogous to
the way this Court over the years has divided up the
jurisprudence regarding the Sixth Amendnent right to

counsel and the dividing |ine between clainms of

Alderson Reporting Company
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I neffective assistance of counsel and clainms of denial
of counsel .

JUSTI CE SOTOMAYOR: Well, so what you're
suggesting is in noncapital cases, which are |ess
serious, you are going to have a higher bar for a right
that the statute gives a judge without any limtation.
The capital limtation is that the judge on its own
notion or a notion by defendant can substitute.

MR. CAMPBELL: No, we're not in the context
of a noncapital habeas. There has never been any
construction, certainly by this Court, of what "interest
of justice" means in the context of substitution of
counsel, of a statutory counsel, in the context of
either capital or noncapital habeas.

JUSTI CE SOTOMAYOR: So how about a standard
that the courts are used to and one that has a basis in
Congress's choice, like interest of justice?

MR. CAMPBELL: Well, actually, Your Honor, I
think we have in fact, to the extent we are anal ogi zi ng
to what this Court has |ong done as far as dividing
question of Sixth Amendment clainms between ineffective
assi stance of counsel and denial of counsel. W are in
fact submtting a concept that is actually very famliar
to this Court and very simlar to what this Court deals

with in many Sixth Amendnment cl ai ns.
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18
We are sinply looking at it in the context

now of the fact that you have been given or entitled, a
statutory entitlenent to be represented by counsel, you
are entitled to protect that right to the extent to
vindi cate that particular right, which is to be

appoi nted that counsel. [If you are denied that right,
then you in fact have a legitimate reason to ask for new
counsel, for new counsel to be appointed. The interest
of justice standard doesn't have a fixed neaning,

really, in any context.

JUSTI CE BREYER: It doesn't have a fixed
meani ng. | nmean wouldn't you think -- | suspect the
answer is you do think -- that -- a district judge has a
| ot of power in many, many areas and in one of those
areas sone district judge sonmetimes could nake a
horrendous m stake that really wecks a case, and in
such a matter the court of appeals if it sees a really
horrendous error will probably have the authority to say
you went beyond what ever standard applies, at |east
here, at |east -- okay, we agree on that one.

So they use sonme words, "effectiveness" and

what ever the words are, "interest of justice,"” just to
reflect that fact. | nean, that's what | think what
happens. And your conplaint is he didn't abuse his --

he didn't really abuse anything, he made a good
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19
deci sion, the district judge. Isn't that what that
comes down to?

MR. CAMPBELL: That is certainly an aspect
of the conplaint. But to us what's very inportant --

JUSTI CE BREYER: \What's inportant?

MR. CAMPBELL: \What is inportant here is
that the prem se of the Ninth Circuit's opinion is that
It would be an acceptable notion for substitution for
the -- for M. Clair to conplain or allege disagreenents
wi th his counsel about --

JUSTI CE BREYER: All right, so what's
bot hering you is the way they applied it.

MR. CAMPBELL: Well --

JUSTI CE BREYER: And they applied it in
circunmstances that you think -- the district judge
actually, his decision was fine. You don't have the
power to set that aside because it was within -- it's
within the scope of any kind of standard you want to
call it, including calling it "interest of justice." Am

| right in thinking that, that that's really your
concern?

MR. CAMPBELL: Yes, our concern, Your Honor,
Is that the prem se of the Ninth Circuit's opinion is --
goes to what the appropriate standard, what the

appropriate | evel of conplaint, whatever you want to
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20

call it --

JUSTI CE BREYER: So what you really want us
to do is to |l ook at the record of the case, go through
it, and say, here, whatever words you want to use, the
district court acted in his discretion in saying don't
change the counsel? |Is that what |'m supposed to do?
l"mtrying to get at what you want nme to do.

MR. CAMPBELL: Yes, that is -- yes.

JUSTI CE SCALIA: Well, no, you don't want
that. You don't want to stay whatever words you used.

JUSTI CE BREYER: No - -

JUSTI CE SCALI A:  You want us to say the
words to be used are the words that we use in deciding
whet her you have been accorded your constitutional right
to counsel, right?

VMR. CAMPBELL: That's -- that's correct,

Your Honor. | think the confusion here --
JUSTICE BREYER: | didn't nmean literally
"what ever words you use.” |I'mtrying to figure out what

you want ne to do. One is to go back and search all the
cases that use some words for a standard, which, as you
can tell, I"'mreluctant to think that that is neani ngful
In this case.

The other is to look at the record to see if

he acted within what you would normally think of as the
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21
district court's discretionary authority.
MR. CAMPBELL: | think the confusion here is
caused by the fact that the Ninth Circuit opinion
by borrowi ng the phrase "interest of
into a section where -- where

justice" and inserting it

it was not i

del i berate act of Congress to do that,

It a meaning which we think under

nserted, and it would appear to be a

any ci rcunst ances

woul d be inappropriate in this context.

think that t

di scretion,

assum ng that the district court has - discretion whether

to grant the notion or not instead of being confined by

a particul ar

if the Court

aut omati cal |

CHI EF JUSTI CE ROBERTS:

| suppose you don

he standard of review is abuse of

because if you do then I

st andar d.

suppose you are

and then it gave

"t

MR. CAMPBELL: Well, abuse of discretion --

is wong as a matter of

y -- | nmean, that is an abuse of discretion.

| aw, of course,

And our feeling here about the Ninth

Circuit's opinion is that the way it

has defi ned what

woul d be appropriate in terns of a notion for a

substitution and what would trigger

judge, as a

this case.

an inquiry by the

it

matter of law the Ninth Circuit was wong in

JUSTI CE KENNEDY: Wl |,
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di scretion doesn't nean that the judge operates in a
vacuum I f we nake -- issue an opinion and say, oh,
well, the standard is an abuse of discretion, that
doesn't tell people too nuch. Abuse of discretion based
on what standards, what inquiries? And that's -- |
would |Iike to know what your position is on that,
because it seens to me that at the end of the day it's
going to be sonething very close to interest of justice.

MR. CAMPBELL: Well, Your Honor, the
substance -- if we want to call it an interest of
justice standard, the substance of it would be that it
woul d not be -- substitution would not be -- it would
not be appropriate to nove for substitution on the basis
of disagreenents with counsel about tactical or
i nvestigative decisions, such as M. Clair did here.

The appropriate standard i s whether or not there has
been an actual denial of counsel as provided under
section 3599.

JUSTI CE SOTOVAYOR: Counsel, could | give
you an exanple? Beginning of the litigation, all right?
Capital counsel is appointed. Capital counsel wants to
rai se challenges to the conviction and sentence, and
defendant says: | don't -- | want to die. |Is the
district court entitled to substitute that counsel under

your theory? Because you said to nme it has to be
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counsel that's -- that counsel that has abandoned the
client. Counsel doesn't want to abandon the client,
counsel wants to prosecute the case. There is no
conflict of interest. Counsel's not representing
anybody el se. And what was your third criteria?

MR. CAMPBELL: Qualifications, just the
basic --

JUSTI CE SOTOVAYOR: Well, this is Seth
Waxman, sitting right next to you.

MR. CAMPBELL: He's undoubtedly qualified,
Your Honor .

JUSTI CE SOTOVAYOR: | suspect that's the
case.

MR. CAMPBELL: O herw se he wouldn't have
t he appoi nt ment.

JUSTI CE SOTOVAYOR: So begi nning of the
case, first decision, and defendant cones in and says:
Substitute my attorney. What woul d be your argunent

under your test?

MR. CAMPBELL: There are several responses

23

to that. At one level the client would always -- al ways

has and | think always has basic deci si onmaki ng
authority over basic decisions, whether or not a
petition should be filed or not filed, this type of

thing. So a failure of an attorney to abide by that
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particular instruction would in fact be a failure --

JUSTI CE SOTOVAYOR: So there are sone
deci sions that the client controls?

MR. CAMPBELL: There have al ways been sone
basi ¢ decisions the client nakes in any, in any case.
But it's not --

JUSTI CE SOTOVAYOR: But that's not
abandonnent. That's an error. That's a problem But
it's not abandonnent under your definition.

MR. CAMPBELL: It is in fact the failure of
the lawer to truly act as an agent for the client at
t hat point.

JUSTI CE SOTOVAYOR:  Well ,~ if | tell my
attorney, follow these leads, that's a failure of an
agent as well.

MR. CAMPBELL: It's actually, though -- that
is in fact normally always considered to be an area
that's within the domain of the attorney. Those types
of investigative tactical decisions have al ways been
deci sions that attorneys have normally made for their
clients and not necessarily under the control of their
clients.

But let me tell you about the vol unteer
situation, as a practical matter. The vol unteer

situation is a whole -- alnost a whol e separate category
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of litigation fromthe kind of litigation we are talking
about. What normally happens in those cases is counsel
I's not substituted; usually frequently a second counsel
I's brought in to deal with representing the client on

t hose particular issues, and the first counsel remains.
So that's becone --

JUSTI CE SCALI A: Vol unteer issue? Wat are
you tal king about? |I'm --

MR. CAMPBELL: A volunteer issue is when
soneone says: | do not want to pursue ny renedies, |
want to sinply be executed. 1In the practice we cal
that a vol unteer.

JUSTI CE SCALI A:  You call- that a
vol unt eer --

MR CAMPBELL: W call that a volunteer.

JUSTI CE SCALI A: Vol unteer. Volunteering to
be executed?

MR. CAMPBELL: That's the normal term of
art.

JUSTI CE SOTOVAYOR: G ven ny exanple, isn't
it the case that under the interest of justice standard
there will be situations in which a substitution |ike
the one | just posited would be right, that woul dn't be
ri ght under your standard?

MR. CAMPBELL: Your Honor, | think that
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actually our standard woul d cover what is appropriate
for protecting the defendant's statutory right to
counsel, and that --

JUSTI CE SOTOVAYOR: Are you suggesting that
for noncapital defendants Congress chose to give them
nore rather than |ess?

MR. CAMPBELL: No, not at all. | don't
t hi nk noncapital or capital habeas petitioners have any
greater, have any greater right to the assistance of
counsel

JUSTI CE SOTOVAYOR: But you are saying
capi tal have | esser rights.

MR. CAMPBELL: My guess -- | don't think
this Court has ever drawn a categorical difference
between themin terms of what rights are available to
them for purposes of representati on by counsel.

JUSTI CE SOTOVAYOR: Isn't delay one of the
factors that courts routinely | ook at under the interest
of justice standard?

MR. CAMPBELL: Yes. And | -- Once again,
any notion for substitution, no matter what standard you
use, should be made pronptly.

JUSTI CE SOTOMAYOR: So we go back to Justice
Breyer's point that, even under the interest of justice

standard, you are claimng there was an error?
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MR. CAMPBELL: Absolutely. Onh, yes. Yes.

We woul d submt even under that standard it would be an
error.

Your Honor, unless there is any nore
guestions --

CHI EF JUSTI CE ROBERTS: Thank you, counsel.

M. Waxman.

ORAL ARGUMENT OF SETH P. WAXMAN
ON BEHALF OF THE RESPONDENT

MR. WAXMAN:. M. Chief Justice, and may it
pl ease the Court:

The court of appeals held that it was an
abuse of discretion to deny substitution w thout making
any inquiry, even of counsel, into the specific
situation alleged by M. Clair. The Court did not hold
that M. Clair was entitled to substitute counsel. It
did not hold that he was entitled to anmend his petition.
It did not hold that substitute counsel was even
requi red or advised to seek --

JUSTI CE KAGAN: Isn't he always --

CHI EF JUSTI CE ROBERTS: So what if |ast week
we get notice fromM. Clair that he is dissatisfied
with his Suprenme Court counsel; that communication has
br oken down; that you plan to argue particular --

present particular argunents, and he doesn't want you to
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do that. Do we have an obligation to conduct an inquiry

into his conplaint?

MR. WAXMAN: | think if you have any
obl i gati on whatsoever -- and | want to make clear that
there are -- these kinds of letters and requests for

| ast m nute substitutions happen all the time and in the
m ne run there may not be any duty of independent
inquiry. |If you had one, it would sinply be to do what
the Court did in March, which is to inquire of the two
counsel in the case, is there anything to this, and then
rul e.

CH EF JUSTI CE ROBERTS: No. He says, |
turned up new evidence, or | think this is a great

argunment, and ny counsel has told nme he is not going to

raise it, and I want new counsel who will raise this
argument. WIIl we have to say -- look at it and say,
well, we have to figure out is that a good argunment; is

It better than the ones counsel are going to raise? Has
comruni cati on broken down?

MR. WAXMAN: No, of course not. 1In this
situation, the Court had pending before it a first
petition for habeas corpus that alleged both ineffective
assi stance of counsel at trial and specific Brady
violations. And by the way, in answer to your first

gquestion, the district judge announced that he was
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retiring on June 27th, effective the 30th. So this was
bef or ehand.

CHI EF JUSTI CE ROBERTS: | want to ask you
about that. You nention that no fewer than six tinmes in
your brief. What is your point, that the judge altered
his disposition of a legal matter before himfor his
personal conveni ence?

MR, WAXMAN:  No.

CHI EF JUSTI CE ROBERTS: Then what is the
significance of the fact that he was going to retire?

MR. WAXMAN: The -- the significance of the
fact that he -- he hadn't announced that he was going to
retire. The significance of the fact that he did retire
is only to my mnd an explanation for why he failed to
conduct the mniml inquiry --

CHI EF JUSTI CE ROBERTS: So you are saying --

MR. WAXMAN: -- that he had previously --

CHI EF JUSTI CE ROBERTS: So you are saying he
violated his judicial oath for his own personal
conveni ence, that he failed to do sonething that you say
he shoul d have done, because he was retiring?

MR. WAXMAN:  I'mnot -- he -- The error
woul d have been the sane if he had stayed on the bench
for another 10 years.

CHI EF JUSTI CE ROBERTS: So why do you say
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Six tinmes in your brief that the judge was retiring the
next day or retired the next day?

MR. WAXMAN: Because -- |t goes to their
conplaints with the remedy in the case. That is, they
are faulting that the renedy is not: Go back and ask
this judge to decide whether substitution was
appropri at e.

CHI EF JUSTI CE ROBERTS: There' s anot her

j udge.

MR, WAXMAN:  Yes.

CHI EF JUSTI CE ROBERTS: There's anot her
judge. She's available. | have to say it strikes ne,

frankly, as argunent by innuendo that | think is very
unj ustified.

MR. WAXMAN:  Well, | -- | apologize if it
gave that inpression. | don't nean any innuendo in the
case. Qur proposition is sinmply this: Prior to
adjudicating the clains of ineffective assistance of
counsel and Brady, when the court receives a letter that
says, Your Honor, I'msorry for witing a second tine.
As you know, | have always maintained that |I'minnocent.
My investigator has just discovered physical evidence in
of the State's files that he believes may clear me. My
counsel --

JUSTI CE KAGAN: M. Waxman, what --
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CHI EF JUSTICE ROBERTS: [I'mstill trying to

get to the point -- I'msorry. I'mstill trying to get
to the point of the relevance of the fact that he was
retiring.

MR. WAXMAN: |t goes to the remedy, and it
goes to the fact he --

CHI EF JUSTI CE ROBERTS: How does it go --
How does it go to the renmedy?

MR. WAXMAN: It -- they are alleging that
t here was an abuse of discretion not to send it back to
the judge to do what he had declined to do. And our
proposition is, because substitute counsel had been in
place for 5 years and because the judge who had
superintended the case for 12 years was no |onger there,
it was appropriate and within the court of appeals’
di scretion under 28 U S.C. 2106 to remand it to the new
judge, with new counsel, for -- to allow new counse
sinply to ask the new judge, who had not heard all of
the witnesses or the evidence, to denonstrate why, if
counsel thought it was appropriate, to allow himto
amend the petition under Rule 15(a)(2).

CHI EF JUSTI CE ROBERTS: Well, that was
the --

JUSTI CE KAGAN: M. Waxman - -

JUSTI CE ALITO. That would be pretty
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I ncredi ble. Maybe that's what's required. Wiy isn't
this is a fair reading of what Judge Taylor did? As of
April 29th, as | recall, there was not a problemwth
the representation. And the decision was mde on

June 30th. Now, on June 16th, that's the tine when

Clair sent his letter.

32

By this point, the petition had been pending

for a long tine before the judge. The judge presunmably
was approachi ng the point where he was going to issue
his decision. He saw the letter. He could not see any
way in which the matters that were discussed in the

|l etters could lead to a claimthat would go anywhere.

As to the physical evidence, if it couldn't have been

tested at the tinme of trial, there would not have been a

Brady obligation, and an actual innocence claimhere
woul d be quite far-fetched in light of the very
incrimnating statenments that -- that M. Clair nmade in
t he tape recorded conversation.

Had he substituted counsel, he would not
have been under an obligation, | think, to all ow
substituted counsel to amend the petition, which had
been pending for a long period of tinme. So he said:
Counsel is doing a proper job; there doesn't appear to
be a conflict of interest; and |'m going to deny this.

Now, counsel could have been appoi nted and
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In fact was appointed to represent M. Clair going
forward. Wiy isn't that a fair reading of what he did?
And if so, what need was there for further inquiry?

MR. WAXMAN:  Well, this -- it my very wel
be what was in his thought processes, but we don't know
t hat .

JUSTI CE KENNEDY: But we know what was in
hi s t hought processes, M. Waxman, because 14 days | ater
he i ssued a 60 or 61-page opinion with -- dealing with
47 different clainms, many of which, many of which,
related to actual innocence, which was the gravamen of
the letter of the conplaint on the 16th. So you -- you
can't consider the letter just in isolation fromthe
61- page opinion that's issued 16 days | ater

MR. WAXMAN:  Oh, | -- | think that the --
that a district judge faced with a request to substitute
counsel at this very late stage is appropriately --
appropriately takes into account everything that has
happened, everything that he has allowed to happen,
everything that defense counsel has -- has done, and he
I's obviously permtted to approach this request with a
hi gh degree of skepticism and a strong --

JUSTI CE KAGAN: And you are suggesti ng,

M. Waxman, that he did not have to nmake an inquiry in

every case, is that right? You are not saying that.
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MR. WAXMAN:  That's right. | nmean --

JUSTI CE KAGAN: So what -- when does a
person have to make an inquiry?

MR. WAXMAN:  Well, of course --

JUSTI CE KAGAN: What in this case required
an inquiry on the judge's part?

MR. WAXMAN: | think, you know, if the
district judge is presented with factually supported
al |l egati ons that appointed counsel has failed to pursue
new y di scovered evidence that may be germane to an
I ssue to be decided, especially where the potenti al
i mport of that evidence is specifically explicated and
corroborated by a willing percipient ‘witness, in this
case the investigator who viewed it, the district judge
has an obligation sinply to ask counsel for the State
and counsel for the defense, please respond, as the
judge did in June -- in March

Now, in March the judge -- the judge asked
for a response --

JUSTI CE KAGAN:  Well, | guess this goes back
to Justice Alito's question, but suppose the judge says
to hinmself, even if the response conmes in, yes,
relations are terrible because the client wants the
| awyers to -- to investigate a particular thing and the

| awyers don't want to investigate that thing, the judge
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knows, it doesn't make a difference either way, because
he is ready to issue his opinion. And further

I nvestigation of this evidence is not going to change
his mnd as to any material issue. Why should the judge
not reject the notion?

MR. WAXMAN:  Well, because the judge could
not know that based on the allegations in the Ford
|l etter and the Clair letter.

It is not the case, going to Justice Alito's
point fromny question to nmy friend, that what was
represented in that letter, the new physical evidence
related only to DNA testing. There was a specific
all egation that there were fingerprints |ocated at the
scene of the crinme that previously had been represented
to the trial court and to defense counsel either to be
unusabl e or on materials that had gone through the U S
mail so that the probative value would be limted, and
both of those things were untrue.

And M. Ford said to the judge: "I'm
prepared to explain to you exactly what those prints
are, and they have not been tested agai nst anyone,

i ncl udi ng the ot her people who were suspected of the
I dentical type nurder the night before in the sane area
or other potential suspects in this case |ike M.

Henri ckson. "
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JUSTI CE BREYER: The Ninth Circuit -- |

see -- | think | see what they were trying to get at.
They want -- they don't see anything practical here to
do except to try to get the judge, the district judge,
to focus on the question of whether the petition should
be anmended to assert this kind of claimabout the new
physi cal evidence; is that right?

MR. WAXMAN: Yes. They were --

JUSTI CE BREYER: That's where they were
trying to go. Okay. Now, suppose you |lose this case.
Suppose they were to say -- suppose this Court said,
well, to tell you the truth, that district judge was
operating within his authority in saying that this
counsel can continue to represent him W know
subsequently rel ati ons broke down and now there is a new
counsel. All right?

Can't the new counsel go back to the
district court and say, judge, we would like to anmend
the petition so that you will consider, you know,
whet her it should be anended to include this physical
evidence clain? Couldn't he do that?

MR. WAXMAN:  He can't ask to amend a
petition in a case in which there's a final judgnent.
He could file a -- he could file a Rule 60(b) notion,

which he did in this case.
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JUSTI CE BREYER: And what did --

MR. WAXMAN: And very --

JUSTI CE BREYER: | think you answered this,
but I can't renmenber the answer. \Wat happened when he
filed the 60(b)? Did they anmend the petition or did
they consider the thing or not?

MR. WAXMAN.  No. While the appeal was
pendi ng, so that he woul dn't be accused of having sinply
sat on his rights while the Ninth Circuit was deci ding,
he filed a Rule 60 -- he filed for leave to file a Rule
60(b) notion and said in essence: Look, the
I nvesti gator has discovered this new evidence; | haven't
been able to test it or examne it; please give ne |eave
to do that, because | believe it may support reopening
t he judgnent.

The district judge said: [|I'mnot going to
all ow you to nake that notion. The Ninth Circuit issued
a mandanus directing the district judge to rule on the
notion. She then denied it, essentially finding that
the notion should be denied because M. Gele,
substitute counsel, hadn't already proven to her what it
is that he was seeking to find out, that is what does
this evidence show

JUSTI CE BREYER: So there is no -- so in

ot her words -- what the Ninth Circuit in ny viewis
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trying to do is they've worked out sone conplicated way
of trying to get the district court to consider the
noti on about the new physical evidence.

And if that's right, then unless you --
there is no way to get there. | don't see how you get
there under the law. That's my -- but

JUSTI CE SOTOVAYOR: M ster --

JUSTICE BREYER: |'d just like to know what
he' s t hi nking.

MR. WAXMAN: | have an answer to your
question, but of course I'll defer to any superseding
gquestion from - -

JUSTI CE SOTOVAYOR: It has to go with the
scope of the remedy that they did.

MR. WAXMAN:  Uh- huh.

JUSTI CE SOTOVAYOR: Assum ng, as | do and
you just said, that what the Ninth Circuit said is there
Is -- he should have gotten a reason, an expl anation,
but now there is a new attorney anyway, so what do we
do, isn't the normal thing to do just to remand it, to
|l et the district court decide what steps it wants to
take, including to decide whether or not it would have
granted the notion for substitution if it had heard the
expl anati on?

MR, WAXMAN: Yes.
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JUSTI CE SOTOVAYOR: Meaning, there was a new

judge. But, that doesn't -- a new judge is never
stopped from consi deri ng what has happened in the case.

MR.  WAXMAN: No.

JUSTI CE SOTOVAYOR: And to deci de whet her
under the facts as they existed at the tine.

MR. WAXMAN:  OF course not. | nean, even
the State acknow edges that asking the judge whet her or
not there should be substitution when there has been
substituted counsel since the appeal was taken is, as
they call it, an academ c exercise. But technically the
j udge - -

JUSTI CE SOTOVAYOR: But it's not academ c.

It wasn't academi c for the judge below, the new judge --

MR, WAXMAN:  Well --

JUSTI CE SOTOVAYOR: -- to say, what happened
back then; | don't believe the notion was tinely; |
don't believe that you were foreclosed from doi ng ot her
t hi ngs; notion to substitute woul d have been denied; end
of case.

MR. WAXMAN: | guess |I'mnot sure there is a
huge di fference between that and what the Ninth Circuit
did or what | understand the Ninth Circuit to be doing,
which was to issue an order -- basically say the

substitution nmotion had to be decided within the broad
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di scretion that the |l aw all ows before entry of judgnment.

l"mgoing -- we are going to do as best we can to

put

M. Clair back in that position. It seens to us that

since he -- since counsel said, represented, as soon as

it was asked after his letter, there is an

irreconcil abl e breakdown and substitution is advised --

CHI EF JUSTI CE ROBERTS: Counsel --
MR. WAXMAN: -- he has counsel and --

sorry.

I''m

CHI EF JUSTICE ROBERTS: No. I'mtrying to

hel p you. | understood you to say you had an answer to

Justice Breyer's question?

MR. WAXMAN:  Yes, | do have an answer
Justice Breyer's question, if | can just -- thank
If I can just finish answering -- | apologize for
| engt hy answers.

CHI EF JUSTI CE ROBERTS: Why don't you
your answer to Justice Sotomayor and then go back
Justice Breyer

MR. WAXMAN: Thank you.

I n essence what has happened, what |

to

you.

finish

to

understand the court of appeals to have decided is to

say: Look, because we have had substitute counsel

for 5

years and the FPD has said it couldn't continue, we're

allowing this to go back and | et substitute counsel
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convince the judge, if it can, if it chooses to, whether
or not to exercise its considerable discretion in
allowing | eave to anend the petition before judgnent.
The judge may very well say no, and the case is then
back before us. But it mght say yes. |In other words,
to do what in essence is the prejudice or materiality

i nqui ry that Judge Tayl or woul d have engaged in if he
found that there was a breakdown.

If mean, if there's a breakdown and the
judge says that the only new evidence is that the noon
was in the fifth house and that doesn't depend on
anything, I'mdenying -- or it was a new noon, |I'm
denying this.

Justice Breyer, | -- | agree with you that
the Ninth Circuit was struggling to figure out a way to
nost efficiently resolve the nultiple appeals that were
pending in front of them And they understood fromthe
Rul e 60(b) appeal that was al so pending and fromthe
appeal on the denial of substitution that there was this
new y di scovered evidence in the State's files; that the
I nvesti gator who | ooked at it thought that it was really
i mportant; and they had no record about what it was or
whet her it should have been consi dered.

Now, they could have said, well, we're going

to direct the Rule 60(b) judge to grant |eave to exam ne
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t he physical evidence and analyze it. And it was an
abuse of discretion of the Rule 60(b) judge not to all ow
M. Clair at |least to nmake sonme show ng.

But the nore straightforward way woul d have
been to say: You didn't inquire of counsel; counsel may
have had a very good reason for not pursuing this; but
in the face of the specific allegation by a willing,
perci pient witness that there is highly materi al
evidence in the State files and the public defender is
refusing to do anything about it, all we think the Ninth
Circuit was holding is --

JUSTICE GINSBURG. That's like -- M.

Waxman - -

MR. WAXMAN:  -- it was an abuse of
di scretion not to ask.

" m sorry, Justice G nsbhurg.

JUSTI CE GI NSBURG:. M. Waxman, | thought
this is a case that has been going on for, like, 12
years in the district court.

MR, WAXMAN:  Yes.

JUSTI CE GI NSBURG: And | thought that the
basi ¢ di sagreenment between the client and counsel was
counsel said: Qur best shot is going to be to keep you
alive, so we want to do everything we can to change the

deat h sentence, and then -- and we don't want to detract
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fromthat by making a claimof actual innocence when
the -- there'd be very slimbasis for that. So, that's
the judgnent, and it's a strategic judgnment, that
counsel made: Qur best shot to keep this man alive is
to concentrate on the penalty phase.

MR. WAXMAN: Justice G nsburg, if that
had -- if the judge had inquired of counsel and counsel
had gi ven that reason, that would be sonething that the
Court could evaluate in deciding whether the bal ancing
test that is required by the interests of justice
standard satisfied his inquiry. But we don't have
any -- | doubt very much that that is what counsel would
have sai d.

CHI EF JUSTI CE ROBERTS: Counsel, if -- the
i nterests of justice, does that include the avail able
resources of the Federal Public Defender? | nean, those
offices are notoriously understaffed. And here you have
a situation where one | awer has been representing an
I ndi vidual for an awful long tinme, and the defendant
says, | want a new lawyer. |It's obviously going to take
that -- a new | awer away fromtheir work and put them
In a position of having to get up to speed in a new
case.

And | just wonder if that's part of this --

Il won't call interest of justice" a standard -- it's an
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aspiration. But does that go into the cal cul us?

MR. WAXMAN: | would think that that -- not
only that goes into the calculus, but all of the I would
say well-articulated doctrines that Congress and this
Court have applied essentially establishing presunptions
agai nst reopening long-litigated matters, whether --

CHI EF JUSTI CE ROBERTS: Well, that gets to

MR. WAXMAN: All of those things go into the
i nterest of justice balancing. There's no doubt about
it.

CHI EF JUSTICE ROBERTS: |Is the -- is the
person in a different position with tthe new counsel than
he woul d have been with the old concerning the standards
about reopening things? |In other words, do we say,
wel |, what would the old counsel have been able to do
with respect to reopening, and say, well, that's all the
new counsel can do? In other words, new counsel doesn't
allow you to circunvent the various --

MR. WAXMAN: OF course.

CHI EF JUSTI CE ROBERTS: -- the restrictions
t hat you just tal ked about.

MR. WAXMAN: OF course -- of course not.

The only point is, what -- what Clair was basically

saying is, my investigator has just found evidence that
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he believes is highly excul patory, physical evidence in
the State's files that was previously represented not to
exist. M counsel is refusing to do anything about it.
Pl ease gi ve ne sonebody, whether it's -- have ny counsel
do it or some new counsel, to present this to the judge,
just so the judge can decide in evaluating these, the
Brady and the ineffective assistance claim And if this
Is as represented, it could be highly material to those
cl ai nms.

CHI EF JUSTI CE ROBERTS: And one of the
things | think the district court would do in that
situation with the same counsel is say: Look, this was
a tactical strategic decision of the:lawer. You don't
get to reopen sonething because of that. Now, does that
sane consideration apply with respect to the substituted
counsel, or does the substituted counsel allow the
def endant to get a |l eg up on the process, and nake new
argunents that the old counsel couldn't make?

MR. WAXMAN:  Well, | think that in a
value -- if substitute counsel -- if there is a remand
in this case and substitute counsel makes a Rule 15
notion, the Court will evaluate that under the broad
I nterests of justice standard. | nean, whoever the
counsel is has to acquit his or her professional

obl i gati ons.
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It may very well have been,
M. Chief Justice, that if Judge Tayl or had said, | ook,
| -- please wite to nme in 3 days or let's have a status
conference and explain to me what's going on; |
understand you went to see this evidence. Wy aren't
you -- is it true that you are not pursuing it? And if
so, why not?

That woul d have conpletely acquitted the
judge's responsibility.

JUSTI CE SCALI A: M. Waxman, the State
contends that the interests of justice standard is not
the right one. Why do you contend that it is? It
doesn't appear in -- in 3599, even though it did appear
in -- in the previous provision that used to cover these
cases, which is 3006A(c). You want to carry it over
from 3006A(c) to 3599. That -- that seens to ne a
little strange when they seemngly intentionally omtted
it.

MR. WAXMAN:  Well, | don't think it's
strange, Justice Scalia. And let ne explain at |east ny
own reaction to this. 3599, what -- the mandatory
appoi nt ment requirenent was cleaved fromwhat is now
3006 -- the discretionary appoi ntnment, where Congress
said in the Controll ed Substances Act, |ook, in death

cases, at trial and in habeas, we're not -- we don't
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want to leave it to the court's or the magistrate's
di scretion whether or not to appoint. W are
appoi nting.

And when it did so -- | nmean, it is in
essence a -- a -- a progeny -- | mean, it is -- it is a
cl eaving of what was a discretionary obligation.
Congress -- Congress had no need in 3599 to reiterate
t he I anguage in 30 -- 3006A(c), which itself is not
limted to appoi ntments under 3006A(c).

| am reading from page 95 of the petition

appendi x. The statute says -- I'msorry. |It's page 93.
The interests of justice standard says this -- and
I'"'m-- it's the | ast sentence on page 93A -- "the United

States magi strate judge or the Court may in the

i nterests of justice substitute one appointed counsel
for another at any stage of the proceedings.” It
doesn't say "counsel appointed under the discretionary
authority of 3006."

If, like the rest of subsection (c), of
which it is a part, is a general rule for duration and
substitution of appointnments. So even if it were not
true that the sentence itself applied a force, it's, |
think, only consistent with what Congress's manifest
intention in enacting 35 -- what becanme 3599(e) to

permt that when substitution is requested, that notion
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be adjudicated in |light of the interests of justice.

And i ndeed, that's what the State told Judge
Tayl or the standard was in this very case. | nean, | ook
at it this way, Justice Scalia: imagine that a district
court -- | realize that the cases will be few and far
between. Very few, and very far between -- where at a
| ate stage of the proceedings, the Court will interject
substitution of counsel over the State's opposition, and
over the Court's understandable desire to serve the
public interest in efficiently and fairly adjudicating
not i ons.

But in the rare case where the district
judge says, gee, | think the public isnterests -- | think
that the interests of justice really would support
putting sonebody else in here, but | can't because it
doesn't fit within one of the three boxes of the tests
that the State ex mal o has announced in its merits brief
in this Court, it's just inpossible to imgine that
Congress woul d have wanted a judge to say, gee, this is
one of these one in a mllion cases where the interests
of justice really requires, but | can't do it --

JUSTICE ALITO. But the interests of justice

I's such an open-ended test. |If that is the test,
doesn't it followthat it will only be in the rarest of
cases that a district judge will have been found -- wll
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be found to have abused his or her discretion in denying
a substitution request?

Why does that very broad standard help you
here?

MR. WAXMAN: | nean, we don't -- we're not

really arguing about the standard one way or the other.

The point -- the only real question in this case is
whet her whatever the standard is -- and we think it has
to be something like interests of justice -- but a judge

in this particular situation with respect to this
particul ar set of circunstances, there is -- ny

i nvestigator, a willing percipient witness has gone to
the police station and found evidence that he believes
may well clear me, it requires at a mnimumthat the

j udge - -

JUSTI CE KAGAN: Does your argument --

JUSTICE ALITO. | know you think there
shoul d be inquiry.

MR. WAXMAN:  |'m sorry?

JUSTICE ALITO. Before your time runs out,
how woul d the finger -- how would the fact that there
were fingerprints at the scene that do not match anybody
who was known to be in that house have provi ded evi dence
for -- provided the basis for any claimthat could have

established M. Clair's innocence at this late -- at
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this late date, in the face of the other evidence that
was present in this case: the recorded statenents?

MR. WAXMAN:  Well, first of all, the other
evidence in this -- the case against M. Clair in
essence was the wired statenent that he nmade. And even
the trial judge in this case said only of that equivoca
statenent, that it was "capable of being regarded as an
adm ssion."

Now, we don't disagree with that. W're
not --

JUSTI CE KAGAN: Did -- does your argunent
depend on a notion that the evidence agai nst the
def endant was weak? |In other words, \if there were a
great deal of evidence against the defendant, would you
be maki ng the sane argunent, that the judge still had a
duty to inquire? O are you asking us essentially to
make a determ nation that this was an iffy case to begin
with?

MR. WAXMAN:  Well, | think the answer -- |
know how frustrating this is, but |I think the answer is
to both -- is yes to both scenarios, particularly
because there was no physical evidence |inking him and
really, the State's case boiled down to this pretty
confusing statement. It was particularly salient to

say, wait a mnute. | mean, the -- the district judge
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had no idea that there was any dispute about physical
evi dence, or any physical evidence was in the State's
files that hadn't been disclosed and hadn't been --

JUSTICE ALITG  Well, suppose defense
counsel had introduced at trial fingerprint evidence
show ng that 10 people were present at sonme point in
t hat house and they weren't people who |ived there.
That's -- it's weak excul patory evidence for the
def endant at best that there were unknown people in the
house. It m ght have been the cable guy. Wo knows who
they were? So it doesn't help very nuch.

MR. WAXMAN: Justice Alito, | nean, we are
of course all arguing in a vacuum here, because we don't
know what the fingerprint evidence if it were tested and
run agai nst databases would show. But |let nme give you
one not at all far-fetched exanple: the State had --
the county coroner had determ ned that because of the
extraordinary simlarity between the nurder of a woman
in the neighborhood -- very close by the night before
and this one, including the very peculiar puncture
injuries, the coroner's report in the State's file said
this is very likely the sanme perpetrator.

The State has identified the perpetrator of
that other crime. And we don't know whet her even at

this day the State has matched that perpetrator's
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fingerprints with the fingerprints that were discovered
next to the victimin this case. And it wouldn't be
far-fetched to say that in a case involving either

Brady -- may | finish, it will just be this sentence --
Brady or ineffective assistance of counsel, if the
fingerprint evidence did link up in that way, it
certainly would go into the habeas judge's eval uati on of
the merits of those clains.

CHI EF JUSTI CE ROBERTS: Thank you, counsel.

M . Canpbell, you have three m nutes
remai ni ng.

REBUTTAL ARGUMENT OF WARD A. CAMPBELL
ON BEHALF OF THE PETI TI-ONER

JUSTI CE SOTOVAYOR: Can you tell us whether
t hat testing has been done or not?

MR. CAMPBELL: No, | don't believe that
testi ng has been done.

JUSTI CE SOTOMAYOR: |'m sorry, no, you don't
think it has been?

MR. CAMPBELL: No, | don't. | don't. The
testing has not been done. The only testing | am aware
of is the testing that's discussed in the appendi x.

JUSTI CE SOTOMAYOR: I n the appendi x.

MR. CAMPBELL: Which excluded M. Goh, who

apparently was the perpetrator of the other nurderer,
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from having any DNA at the scene of the Rodgers nurder.
And M. Goh is dead now, so --

JUSTI CE SOTOMAYOR: |'msorry. Then your
answer is yes, M. Goh's prints don't match the prints
found in the file.

MR. CAMPBELL: We -- | amnot aware -- the
answer is, | amnot -- there has been no test conparison

of the fingerprints of M. Goh, tony -- to ny
knowl edge, in with the -- what was found at the Rodgers
murder. The only testing that we have is the testing
that is in the appendix to the opposition to cert
regardi ng the DNA conparisons that were done.

JUSTI CE SOTOMAYOR: That -doesn't worry your

prosecutor's office?

MR. CAMPBELL: | think that the problens
that the -- fromthe standpoint of the prosecutor's
office, the -- nothing that could be found about this

case woul d undercut the fact that M. Clair --

JUSTI CE SOTOVAYOR: |If the fingerprints that
were found at the scene of this crinme matched Goh, that
woul dn't give you pause?

MR. CAMPBELL: It would -- it would
certainly be a -- it wuld certainly -- | think it would
gi ve them pause.

JUSTI CE SOTOVAYOR: |'m sorry, what?
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MR. CAMPBELL: | think -- | think it would
give them pause, but the fact is --
JUSTI CE SOTOVAYOR: So why hasn't the test
been done?
MR. CAMPBELL: | don't know why the testing

has not been done. But whatever the testing would be,
the fact is, M. Clair made nunerous adm ssions and
numer ous statenents inplicating hinmself in the nurder of
Linda -- Ms. Rodgers during the taped conversation that
he had with Ms. Flores, which also corroborated

Ms. Flores' testinony about his involvenment in that
murder. And that is the critical -- the critica
evidence in this case. Now, the Cali-fornia Suprene
Court, which has had this information in front of it,
has also in fact denied already a petition based on the
avai |l abl e evi dence about the nurders.

| think also if you | ook --

JUSTI CE SCALIA: You -- you don't think it's
an iffy case?

MR. CAMPBELL: No, not based on that State's
statement. The State's statements are filled with
inmplied -- inplied adm ssions about what he did with the
jewel ry, about trying to evade her questions about the
case, to do anything to try to avoid having to really

confront himself directly with involvenment in the case.
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It's a -- it really is a very daming -- daming tape --
JUSTI CE GINSBURG: But all that's what --
what he told his girlfriend, right? There is nothing
else. There is only that?
MR. CAMPBELL: Well, | think the point of it

is that the tape -- she testified, and the tape
corroborates her testinmony. So in fact, what you have
Is -- you -- you have nutual reinforcenent.
CHI EF JUSTI CE ROBERTS: Thank you, counsel.
The case is submtted.

(Wher eupon, at 11:03 a.m, the case in the

above-entitled matter was submtted.)

Alderson Reporting Company



Officia - Subject to Final Review

56
A adverse 15:20 analogizing apply 8:11,18 aspiration44:1
abandon 23:2 adversely 14:14 17:19 45:15 assert 36.6
abandoned23:1 | advised27:19 analogous 16:22 | appoint 47:2 assistance 17:1
abandonment 40:6 analyze 42:1 appointed6:15 17:22 26:9
24:8,9 advocate 15:22 | announced4:10 18:6,8 22:21 28:2330:18
abide 23:25 affect 14:14 28:2529:12 3225331349 | 457525
able37:13 44:16 | agent 24:11,15 48:17 47:15,17 assuming 8:22
above-entitled | agree18:20 answer 14:5,19 | appointing 47:3 9:1015:11
1:1155:12 41:14 18:1328:24 appointment 21:13 38:16
Absolutely 27:1 | @head 10:15 374 38:10 15:8 23:15 assumptions 9:3
abuse18:24,25 | Alito5:246:4,7 40:11,13,18 46:22,23 attorney 1:15
21:11,16,18,25 7.2,511:3,18 50:19,20 53:4,7 | appointments 12:18 23:18,25
22:3.4 27:13 31:25 48:22 answer ed 37:3 479,21 24:14,18 38:19
31:1042:2,14 49:17,2051:4 | answering 40:15 | approach33:21 | attorneys3:19
abused49:1 51:12 answers 14:16 approaching 24:20
academic39:11 | Alito's34:21 40:16 32:9 attor ney-client
39:13,14 359 anybody 235 appropriate 14:2
accept 4:24 9:10 alive 42:24 434 49:22 10:11 14:3 authority 18:18
acceptable 19:8 allegation9:20 | anyway 5:2 15:12 19:24,25 21:1 23:23
accepted4:23 9:2410:17 156 | 38:19 21:2122:1316 | 36:1347:18
accorded20:14 15:17 35:13 apologize 30:15 26:1 30:7 31:15 | automatically
account 33:18 a2:7 40:15 31:20 21:18
accused37:8 allegations 10:12 | apparently 52:25 | appropriately available 10:22
acknowledges 34:9 357 appeal 6:11,13 33:17,18 11:11,17 26:15
39:8 allege 19:9 9:812:2537:7 | April 323 30:1243:15
acquit 45:24 alleged27:15 39:1041:18,19 |area24:17 3523 | 54:16
acquitted46:8 28:22 appeals 8:11 areas 18:14,15 | avenue 124
act 21:7 24:11 alleging 31.9 16:14 18:17 argue 27:24 avoid 54:24
46:24 allow31:17,20 27:12 31:15 arguing 49:6 awaiting 14:10
acted 20:5,25 32:20 37:17 40:22 41:16 51:13 aware 52:21 53.6
acting 15:22 42:2 44:19 appear 56 21:6 | argument 1:12 | awful 43:19
action4:2 5:21 45:16 32:2346:13,13 22,58 33,6 amli1332
10:24 16:5 allowed33:19 APPEARANC... | 23:1827:8 55:11
actual 11:18,20 | alowing 40:25 114 28:14,16,17
22:17 32:15 41:3 appellate 13:2 30:1349:16 B
3311431 allows 40:1 13:22 50:11,15 52:12 | back 11:14,16
additional 423 | altered29:5 appendix 7:14 arguments 8:6 16:1 20:20
49551725 | aternative15:24 | 47:1152:22,23 | 27:2545:18 26:23 30:5
1021 amend 27:17 53:11 art 25:19 31:10 34:20
adjudicated48:1 31:21 32:.21 applied9:12 asde 19:17 36:17 39:17
adjudicating 36:18,22 37:5 19:12,14 445 |asked3:21144 | 4031825415
30:18 48:10 41:3 47:22 34:18 40:5 balancing 43:9
admission50:8 | amended36:6,20 | applies9:11 asking 39:8 44:10
admissions 54:7 | Amendment 13:1316:1 50:16 bar 17:5
54:22 16:24 17:21,25 18:19 aspect 19:3 based 9:3,15

Alderson Reporting Company



Official - Subject to Final Review

57
11:1,22 22:4 briefs 85 carry 46:15 44:7,12,21 clear 4:24 11:21
35.754:15,20 | broad39:25 case 34,17 4.3 4510462529 | 284 30:23
basic23:7,22,23 | 45:2249:3 42551110117 | 559 49:14
245 42:22 broke 36:15 10:18,19,20 choice 17:17 cleaved 46:22
basically 9:2 broken9:7 14:2 11:9 14:9,15,24 | chooses41:1 cleaving 47:6
15:21 39:24 27:24 28:19 16:1318:16 chose 26:5 client 3:24 9.7
44:24 brought 25:4 20:3,2321:24 | dircuit 6:19,24 23:2,2,21 24:3
basis 59 10:14 233,1317245| 91111:8141 | 24511254
17:16 22:13 C 25:21 28:10 21:3,23 36:1 34:23 42:22
43:2 49:24 €213147:19 30:4,17 31:14 37:9,17,25 clients 24:21,22
beginning 22:20 | cable 51:10 33:25 345,14 38:17 39:22,23 | close 22:8 51:19
23:16 calculus 44:1,3 359,2436:10 | 41:1542:11 | cognizable 10:23
behalf 1:16,18 | Californial:16 36:2325393 |Circuit's819,22 | 11:2312:1
247,10 37 6:2512:3 5413 | 39:2041:4 19:7,2321:20 | come 9:4
27:9 52:13 call 19:19 201 42:184323 | circumstances | comes19:2
believe 37:14 2210251113 | 4521 483,12 19:15 21:8 23:17 34:22
39:17,1852:16 | 25153911 49:7 50:2,4,6 49:11 coming 4:14
believes30:23 43:25 50:17,23 52:2,3 | circumvent communication
45:1 49:13 calling 19:19 53:1854:1319 | 44:19 13:21 14:13
bench 29:23 Campbell 1:15 54:24,2555:10 | claim11:4,14,19 | 27:2328:19
best 40:2 42:23 23,935,6,8 55:11 11:21,23 12:1,3 | communications
43:4 51:9 481751563 |cases17:420:21 | 124573212 | 971218134
better 28:18 6:6,9 7:4,8,19 25:2 46:15,25 32:1536:6,21 | comparison53:7
beyond 18:19 88,179:16 48:5,20,25 43:1 45:7 49:24 | comparisons
boiled50:23 10:7,10 11:7,20 | categorical claiming 26:25 53:12
borrowing 21:4 12:11,14,23 26:14 daims 10:23 complain 19:9
bothering 19:12 | 131117148 | category 24:25 13:7,19 16:25 | complained4:3
boxes48:16 14:22 155,16 | caused?21:3 17:1,21,25 complaint 3:22
Brady 11:4 28:23 | 16:4,11,1519 | cert 53:11 30:1833:10 53,16 15:2
30:19 32:15 16:2217:9,18 | certain 12:15 45:9 52:8 18:24 19:4,25
457 52:4,5 193,6,1322 | certainly12:2 | Clair 1:6 3:4,18 28:2 33:12
breakdown 208,16 21:2,16 |  17:1119:3527 | 3:244:3,6,22 | complaints30:4
12:1813:4 406 | 229236,10,14| 53:2323 5:36:11,12,15 | complete 12:18
41:8,9 23:20244,10 | certiorari 7:15 6:229:19 152 | completely 14:10
Breyer 18:11 2416 259,15 | challenges3:13 | 19:9 22:15 46:8
19:5,11,14 20:2 | 25:18,2526:7 22:22 27:15,16,22 | complicated38:1
20:11,1836:1,9| 26:1320271 | change20:635:3 | 32:6,17331 | concentrate 435
37:1,3,24388 | 5210121620 | 42:24 35:8 40.3 42:3 | concentrating
40:19 41:14 52:24536,15 | Chief33,845 44:24 50:4 87
Breyer's 26:24 53:22341,520| 21:1027:6,10 53:18 54:7 concept 17:23
40:12,14 255 27:21 28:12 Clair's 3:10,22 concern 19:21,22
brief29530:1 | capable50:7 29:3,9,16,18 5:5,11,16 7:25 | concerning 44:14
48:17 capital 17:7,14 29:25 30:8,11 9:19,23,23 concluded5:9
briefing 3:16 22:21,21 268 31:1,7,22 40,7 | 10:2011:13 conclusion5:9
4:1819 26:12 40:10,17 43:14 | 49:25 conduct 10:16

Alderson Reporting Company



Official - Subject to Final Review

58
28:1 29:15 297,20 45:24 47:15,17 | critical 54:12,12 | defendants 26:5
conference46:4 | conversation 48:8 51:5 52:5 defendant's 26:2
conferring 3:23 32:18 %4:9 52:9 55:9 D defender 3:23
confined2L:14 | conviction22:22 | Counsel's23:4 | D31 5:19,22 6:12
conflict 57 135 | convince4l:1 | county 5:20 7:10 | damning55:1,1 9:22 10:3 13:25
13:5 15:20 23:4 | coroner 51:17 51:17 databases51:15 |  14:4 42:9 43:16
32:24 coroner's51:21 | couple 7:22 date 50:1 defenders 10:6,9
confront 54:25 | corpus 3:11 6:23 | cour se12:24 day 4:11 22:7 defender's 3:20
confusing50:24 | 6:2510:24 13:2 21:17 30:2,251:25 9:6
confusion 20:17 11:2412:8 1655 | 28:20 34:4 days7:22338 | defense33:20
21:2 28:22 38:11 39:7 33:14 46:3 34:16 35:15
Congress16:17 |correct5:156:3 | 44:20,2323  |dead33:2 51:4
21:7 265444 | 81614:21,22 51:13 deadline 4:15,17 | defer 38:11
46:23 47:7,7 20:16 court 1:1,12 39 | deal 254 50:14 | defined21:20
48:19 cor robor ated 3:12,12 41,24 | dealing 339 definition 24:9
congress's 34:1354:10 4:6,10,23 54,8 | deals17:24 degree33:22
17:1747:23 | corroborates 6:17,18,19,20 | death42:25 delay 26:17
connection 7:7 55:7 718111224 | 46:24 deliberate 21:7
consider 6:19 counsel 3:2154 | 9:11,14,18 December 19 | gemongrate
33:13 36:19 556:1516 84 | 10:13,13,15 | decide 30:6 31:19
37:6 382 81312:12133 | 11:1,2512:20 38:21,22395 | denial 6:13 17:1
considerable 15:9,18,19,20 13:8,25 14:18 456 17:22 22:17
41:2 16:6,2517:1,2 | 142025153 |decided34:11 41:19
consideration 17:13,13,22,22 | 15:1416:14,14 | 39:2540:22 denied 6:10,18
4515 18:3,6,8,8 16:23 17:11,20 | decides10:2 6:21 14:6 15:7
considered16:18 | 19:10 20:6,15 17:24,24 18:17 | deciding 20:13 18:6 37:19,20
24:17 41:23 22:14,17,19,21 | 205 21:13,17 379439 39:19 54:15
considering39:3 | 22:21242311| 22242614 | decision43,7,13 | deny 27:13 32:24
consistent 47:23 | 23.2,3252,35 | 27:11,12,1523 | 518221219 | denying 55,10
constitutional 26:3,10,16 27:6 | 28:9,21 30:19 1316141119 | 81241:12,13
20:14 27:14,16,18,23 | 31:1535:15 19:1,16 23:17 49:1
construction 28:10,14,15,18 | 36:11,18382 | 324,104513 | depend41:11
17:11 28:2330:19,24 | 38:2140:22 decisonmaking | 50:12
contact 13:21 31:12,17,17,20 | 42:19439 445 | 2322 Deputy 1:15
contend 46:12 32:19,21,23,25 | 45:11,22 47:14 | decisons 921 | desire 48:9
contends 46:11 33:17,20 34:9 485,7,18 54:14 | 22:1523:23 deter mination
context 16:4 17:9 |  34:15,16 35:15 | courts 17:16 24:3,5,19,20 50:17
17:12,13 18:1 36:14,16,17 26:18 declarations determine 8:25
18:10 21:9 37:2139:10 court's 11:22 4:23,24 determined
continue 3:249:9 | 40:4,7,8,23,25 | 211471489 |declined31:11 51:17
36:14 40:24 42552223 | cover 26:1 46:14 | defendant 12:24 | getract 42:25
control 24:21 434,7,712,14 | crime 7:11,12 17:8 2223 developments
Controlled46:24 | 44:13,16,18,18 | 35:1451:24 23:1743:19 11:12
controls 24:3 453451216 | 53:20 45:17 50:13,14 | die 22:23
convenience 45:16,18,20,21 | criteria23:5 51:9 difference 26:14

Alderson Reporting Company



Official - Subject to Final Review

59
35:1 39:22 15:13,13 16:14 | entitled15:7 exactly 8:25 14:23,24 157
different 85 18:13,15 19:1 18:2,4 22:24 35:20 16:5,7 17:19,23
33:10 44:13 19:1520521:1 | 27:16,17 examine 37:13 18:2,7,23 21:3
direct 41:25 21:1322:24 entitlement 18:3 41:25 24:1,10,17
directing 37:18 28:25 33:16 entry 40:1 examined5:18 29:10,12,13
direction15:1 34:8,14 36:4,12 | equivocal 50:6 example 22:20 31:3,6 33:1
directly 54:25 36:18 37:16,18 | error 11:14 25:2051:16 49:21 53:18
disagree50:9 38:2,21 42:19 18:18 24:8 excellent 5:8 54:2,7,15 55.7
disagreed9:20 45:11 484,12 26:25 273 excluded52:24 | factors 16:2
disagreement 48:25 50:25 29:22 exculpatory 45:1 | 26:18
11:4 42:22 divided 16:23 especially 12:7 51:8 facts 9:15 39:6
disagreements | dividing 16:25 14:9 34:11 Excuse13:11 factual 5:8 11:23
19:.9 22:14 17:20 ESQ1:15,18 23 | executed25:11 | factually 34:8
disagrees10:5 DNA5:237:21 26,9 25.17 failed29:14,20
disclosed51:3 7:2582 35:12 | essence 37:11 exercise39:11 34.9
discovered30:22 | 531,12 40:2141:6 475 | 412 failure 9:1 11:16
34:1037:12 doctrines44:4 50:5 exercising 14:25 | 23:2524:1,10
41:20 52:1 doing 5:6 10:1 essential 13:23 | exhausted 12:2 24:14
discovery 3:14 32:2339:18,23 | essentially 37:19 | 137 fair 32:2 33:2
discretion15:1 | domain 24:18 445 50:16 exist 45:3 fairly 48:10
20:521:12,13 | doubt 43:12 established existed 39:6 familiar 12:9
21:16,18 22:.1,3 | 44:10 49:25 expected4:13 17:23
22:4 2713 drawn 26:14 establishing 445 | 15:19 far 14:24,25
31:10,16 40:1 | duration47:20 | evade 54:23 explain 35:20 17:20 48:5,6
41:2 42:2,15 duty 28:7 50:16 | evaluate 43.9 46:4,20 far-fetched
47:2 49:1 D.C18,18 45:22 explanation10:5 | 32:16 51:16
discretionary evaluating 45:6 10:9 29:14 52:3
21:1 46:23 47-6 E evaluation527 | 38:18,.24 faulting 30:5
47:17 E21311 evidence 5:14,17 | explicated34:12 | Federal 3:10,11
discussed16:17 |€arlier14:1921 | 520232577 |expressing3:18 | 3:12,20,22 5:19
32:1152:22 | effective29:1 7.910:18,19,20 | extensions 419 | 5:226:1296
disposition8:19 | effectiveness 10:22 11:5,10 | extensive 3:16 9:18,22 10:3,6
29:6 1821 28:13 30:22 5:10 10:9,23 11:24
dispute 9:1,5 efficiently 41:16 | 31:1932:13 | extent 7:2014:3 | 128 165 43:16
51:1 48:10 34:10,12 35:3 17:19 184 feeling 21:19
dissatisfaction | €ither17:14351 | 351136721 |extra14:23 fewer 29:4
3:19 35:1552:3 37:12,23383 | extraordinary | fifth41:11
dissatisfied enacting 47:24 41:10,2042:1,9| 51:18 figure 20:19
27:22 enfor cement 44:25 4511 46:5 28:17 41:15
district 3:11,12 5:20 7:10 49:13,23 50:1,4 F file 36:24,24
4:1054,8 6:17 | engage 15:4 50:12,14,22 | face42750:1 37:1051:21
6:18,19,20 8:12 | engaged41:7 51:2,2,58,14 |faced33:16 535
8249:13,18 | entertain 6:17 52:6 54:13,16 | fact 49,2110:10 | fjled 6:11,12,13
13:25 145,518 | 123 evidentiary 3:15 | 10:142111:11 | 6:16,22,24
14:20,25 15:3 | entire 136 ex 48:17 123141118 23:24,24 37’5

Alderson Reporting Company



Official - Subject to Final Review

60

37:10,10
files30:23 41:20
42:9 45:2 51:3
filing 4:18
filled54:21
final 36:23
find 37:22
finding 5.5 10:14
37:19
fine 19:16
finger 49:21
fingerprint 51.5
51:14 52:6
fingerprints
35:1349:22
52:1,153:8,19
finish40:15,17
52:4
first3.4 12:8
23:17 255
28:21,24 50:3
fit 48:16
fixed18:9,11
Flores54:10,11
focus 8:6 36:5
follow13:15
24:14 48:24
force 47:22
Ford 35:7,19
foreclosed 39:18
forensic11:10
11:13
forget 9:13
forth7:139:15
forums 13:20
forward 33:2
found 8:2 41:8
44:25 48:25
49:1,13535,9
53:17,20
FPD 40:24
frankly 30:13
frequently 25:3
friend 35:10
front 3:12 41:17

54:14
frugtrating 50:20
further 4.2 5:21

10:17,25 33:3

352

G

G31

gee48:13,19

general 1:.16
47:20

germane 34:10

Ginsburg 4:15
5:1213:24
16:20 42:12,16
42:17,21 43:6
55:2

girlfriend 55:3

give 22:19 26:5
37:13454
51:1553:21,24
4.2

given14:4,9 18:2
25:2043:8

gives17:6

giving 16:1

00 10:15 20:3,20
26:23 30:5 317
31.8 32:12
36:10,17 38:13
40:18,25 44:1,9
52:7

goes 19:24 30:3
31:5,6 34:20
44:3

Goh52:24532,8
53:20

Goh's53:4

going 4:13 13:10
13:13,15 14:13
175 22:8 28:14
28:18 29:10,12
32:9,24 331
35:3,937:16
40:2,241:24

42:18,23 43:20
464
good 10:1 18:25
28:17 42:6
gotten38:18
grant 21:14
41:25
granted38:23
gravamen33:11
great 28:13
50:14
greater 26:9,9
Gree37:20
guess26:13
34:20 39:21
guilt 3:13 10:21
guy 51:10

H

habeas 3:10 6:23
6:25 10:23
11:24 12:8,19
13:1,14,15 165
17:10,14 268
28:22 46:25
52:7

happen28:6
33:19

happened 65,8
7:6 8:24 33:19
37:4 39:3,16
40:21

happens 18:24
252

hear 3.3

heard 6:20 31:18
38:23

hearing 3:15
4:198:2594
10:16

hears 10:3

held 12:1 27:12

help 40:11 49:3
51:11

Henrickson

35:25
high 33:22
higher 17:5
highly 42:8 45:1
458
hold 8:25 27:15
27:17,18
holding 42:11
Honor 4:8 5:15
8:17 10:10
12:2313:17
17:18 19:22
20:17 22:9
23:11 25:25
27:4 30:20
horrendous
18:16,18
house41:11
49:2351:7,10
huge 39:22

idea51:1
identical 35:23
identified51:23
iffy 50:17 54:19
imagine 48:4,18
implicate 12:21
implicating 54:8
implied54:22,22
import 34:12
important 19:4,5
19:6 41:22
impossible 48:18
impression 30:16
improperly 9:12
inadequate
12:19
inappropriate
21:9
incdlude 36:20
43:15
including 19:19
35:22 38:22
51:20

incorrect 8:20
incredible 32:1
incriminating
32:17
independent
287
indicated5:16,18
11:25
individual 43:19
ineffective 17:1
17:21 28:22
30:18 45:7 52:5
inference 4:12
information7:13
54:14
initial 4:17
initiate 10:16
injuries51:21
innocence 11:19
11:20,23 32:15
33:11431
49:25
innocent 30:21
innuendo 30:13
30:16
inquire 9:14 28:9
42:5 50:16
inquired43:7
inquiries22:5
inquiry 9:15
10:16 11:1
14:21 154,14
15:14,16,17
16:17 21:22
2714 28:1,8
29:15 33:3,24
34:3,6 417
43:11 49:18
inserted21.6
inserting 21.5
instruction 24:1
intention47:24
intentionally
46:17
interest 5.7 8:15

Alderson Reporting Company



Official - Subject to Final Review

61

8:229:11 12:20 J 12:1520 139 | KAGAN 14:16 | letter 3:18 30:19

135151220 | janelry 54:23 13:12,24 14:16 | 15:3,10,23 32:6,10 33:12

15:24,25 16:3,7 | job 5:6 32:23 15:3,10,11,12 | 27:2030:25 33:1335:8,8,11

16:7,817:11,17 | judge 3:12,14,18 | 15232516:1,3| 31:2433:23 40:5

188,2219:19 | 321410102 | 16791216 34:2,5,20 49:16 | letters 285

21:4 22:8,10 14:5,6 17:6,7 16:2017:3,12 50:11 32:12

234 25:21 18:13,15 19:1 17:15,17 189 | keep42:23434 |let's7:2346:3

26:1824 3224 | 19:1521:23 18:11,22195 | KENNEDY level 13:22 19:25

43:2544:10 22:1 28:2529:5 | 19:11,14,19 21:25 337 23:21

48:10 30:1,6,9,12 20:2,9,11,12 KENNETH 1.6 | light 32:1648:1
interests 43:10 31:11,13,17,18 | 20:1821:5,10 |kind 154,14 limitation 17:6,7

43:15 45:23 32:2,8,833:16 21:2522:8,11 19:18 25:1 36:6 | limited12:16

46:1147:12,15 | 34:8,14,17,18 22:19238,12 | kinds 285 35:17 479

481131420 | 34:182125 23:16 24:2,7,13 | knew4:6 Linda 54:9

48:22 499 35:4,6,19 36:4 25:7,13,16,20 | know95 22:6 line 16:25
interject 48:7 36:4,12,18 25:21 264,11 30:21 335,7 link 52:6
introduced51:5 37:16,18 39:2,2 | 26:17,19,23,23 | 34:7 35:7 36:14 | linking 50:22
investigate 30:8,12,14,14 26:24 27:6,10 36:19 38:8 literally 20:18

34:24,25 411471025 | 2720212812 | 49:1750:20 | litigated3:11
investigated 42:2 437 455 29:3,9,16,18 51:14,24 54:5 13:20

5:18 456 46:2 47:14 | 29:2530:8,11 | knowledge53:9 | litigation5:25
investigation 48:2,13,19,25 30:25 31:1,7,22 | known 49:23 6:8,10 14:12

11:1 353 49:9,1550:6,15 | 312425337 |knows 351 22:20251,1
investigative 50:25 33:2334:2,520 | 51:10 little 46:17

9:21 22:15 judges9:14 34:21 359 36:1 r lived51:7

24:19 judges34:6 469 | 369371324 located 35:13
investigator 5:13 | 5p-7 38.7,81316 |language478 | |ong17:2032:8

30223414 |judgment36:23 | 39151316 |late3317487 32:22 43:19

37:12 41:21 3715401 41:3 | 407,10,12,14 | 4925501 longer 15:21

44:25 49:12 4333 40:17,18,19 | law5:207:10 31:14
invoked8:23 | judicial 29:19 A1:14 421216 | 211723386 | |ong-litigated
involvement juncture 13:19 42:17,21436 | 401 446

54:11,25 13:23 43:10,14,15,25 | lawyer 24:11 look 20:3,24
involving 523 | June4:11.1452 | 447101221 | 43182021 26:18 28:16
irreconcilable 52 9:19 15:1 451023462 | 4513 37:1140:23

13:4 40:6 291 325 5 46:10,11,20 | lawyers34:24.25 | 45:12 46:2,24
isolation 33:13 24:17 47:12,15 48:1,4 | lead 32:12 48:3 54:17
issue 43,6 222 | jurisprudence 48:14,21,22,22 | leads 24:14 looked41:21

25:7,9 32:9 11:22 16:24 49.9,16,17,20 |leave37:1013 | |ooking 9:17 18:1

34113524  |judtice33845 | 501151412 | 41325471 | lose36:10

39:24 4:155:12,24 52:9,14,18,23 |leg45:17 lot 18:14
issued4:4 5:4 64772517 | 533131925 |legal 296

33:9,14 37:17 849152123 | 543185529 |legitimatelsy M
issues 255 91125 10:8 lengthy 40:16 mad_(-}up 16:10

11:3;18 129,12 K lesser 26:12 magistrate 47:14

Alderson Reporting Company



Official - Subject to Final Review

62
magistrate's mention 29:4 necessarily 02131 oversaw3:14
471 mer ged6:14 24:21 oath 29:19
mail 35:17 merits48:17 necessary 10:15 | obligation 28:1,4 P
maintained 52:8 13:23 32:152034:15 | P1:11826 31
30:21 met5:1915:19 | need10:251321 | 476 278
making 85 27:13 | MICHAEL 1:3 33:347:7 obligations 45:25 | Page 2.2 47:10
43:1 50:15 million 48:20 neighborhood | obvioudy33:21 | 471113
malo48:17 mind29:14354 | 51:19 43:20 part 11:1 34:6
man43:4 mine 287 never 10:5,8 occur 15:17 43:24 47:20
mandamus 37:18 | minimal 29:15 11:2517:10 | occurred7:12,22 | participate 12:13
mandatory 46:21 | minimum 9:14 39:2 11:14 particular 185
manifest 47:23 49:14 new5:13 6:15,16 | occurring 14:12 21:1524:1 255
March 28:9 minute 28:6 18:7,8 28:13,15 | occurs 13:22 27:24,25 34:24
34:17,18 50:25 31:16,17,17,18 | office 3:2053:14 | 49:10,11
Martel 1:334 | minutes52:10 35:11 36:6,15 53:17 particularly 13:1
match49:22 53:4 | mistake 18:16 36:17 37:12 offices43:17 50:21,24
matched51:25 | Mister 38:7 38:3,1939:1,2 |oh13:9 22:2 27:1 | Pause53:21,24
53:20 months 42 14:19 | 39:1441:10,12 | 33:15 A2
matching 7:21,25 | 14:21 43:20,21,22 | okay8818:20 | Peculiar 51:20
82 moon 41:10,12 44:13,18,18 36:10 penalty 3:14 435
material 354 | morning 34 455,17 old 44:14,16 pending 28:21
42:8 45:8 motion6:14,18 | newly 34:10 45:18 32:7,22 378
materiality 41:6 | 6:20,21 8:12 41:20 omitted46:17 41:17,18
materials35:16 | 14:6 17:8,8 night 35:2351:19 | Once52 6:10 | People 22:4
matter 1:11 19:8 21:14,21 | Ninth6:19,24 26:20 35:2251:6,7,9
18:17 21:17,23 | 26:21355 819,2211:8 | ones28:18 percipient 34:13
24:24 26:21 36:2437:11,17 | 14:119:7,23 | open-ended 42:8 49:12
29:6 55:12 37:19,20 38:3 21:3,19,2336:1 | 48:23 period 32:22
matters 9:3 38:2339:17,19 | 37:9,17,25 operates22:1 permit 47:25
32:1144:6 30:25 45:22 38:17 39:22,23 | operating 36:13 | Permitted33:21
mean10:1 14:23 | 47:25 41:15 42:10 opinion 11:8 19:7 | Perpetrator 8:2
18:12,23 20:18 | motions48:11 | noncapital 17:4 19:23 21:3,20 51:22,23 52:25
21:18 22:1 move 22:13 17:10,14 26:5,8 | 22:2 33:9,14 perpetrator's
30:16 34:1 39:7 | multiple13:20 | normal 25:18 352 51:25
41:9 43:16 13:20 41:16 38:20 opposition7:14 | pPerson34:3
45:2347:45 | murder 7:22,23 | normally 20:25 48:8 53:11 44:13
4834955025 | 81,1,333523 | 24:17,20252 |oral 1:11225 | personal 297,19
51:12 51:18 531,10 | notice6:11,11,13| 3627:8 petition 3:11,13
meaning 18:9,12 | 54:8,12 27:22 Orange5:19 5:10,12 6:10,22
21:8 39:1 murderer52:25 | notion50:12 7:10 6:23,24,25 7:14
meaningful murders54:16 | notorioudly order 44 55,10 12:8 23:24
20:22 mutual 55:8 43:17 39:24 27117 28:22
means 8:14 numerous 54:7,8 | ordered4:25 31:21 327,21
17:12 N 6:19 36:5,19,23 37:5
meet 15:18 N21131 O outcome 7:18,19 | 41:347:10

Alderson Reporting Company




Official - Subject to Final Review

63
54:15 36:3 45:24 27:554:23 453
petitioner 1:4,17 | practice 25:11 progeny 47:5 quite 32:16 regarded50:7
24,10 3.7 prgudice11:15 | promptly 26:22 regarding 5:22
10:12 13:14 41:6 proper 5:6 32:23 R 5:25 16:24
15:6 52:13 premise19.7,23 | proposng815 |R31 53:12
petitioners 26:8 | premises9:24 | proposition raise12:7 22.22 | regardless8:10
phase435 prepared35:20 30:17 31:12 28:15,15,18 regards 7:11
phrase21:4 present 27:.25 | prosecute23:3 | raised3:13 13:19 | yginforcement
physical 5:17,25 | 45550:251:6 | prosecuted rare48:12 55:8
10:18,21 11:5,9 | presentation 10:20 rarest48:24 reiterate 47:7
30:22 32:13 8:10 prosecutor's reached13:18 | rgect 355
35:1136:7,20 | presented9:17 53:14,16 1521 related33:11
383421451 | 11:2348 protect 18:4 reaction46:21 35:12
50:2251:1,2 | presided3:15 | protecting26:2 | read84,21 relations 34:23
pivotal 14:24 presumably 32:8 | protective 6:22 | reading 32:2 36:15
place 31:13 preume 8:13 | proven37:21 33:247:10 relationship 7:11
plan27:24 presuming 13:10 | provide 12:4 ready 35:2 7:12 14:2
please3927:11 | 1312 provided22:17 | real 49:7 relevance 31:3
34:1637:13 | presumptions 49:23,24 realize 48:5 reluctant 20:22
45:4 46:3 445 provison46:14 |realy87105 | rdying14:17
plenty 12:6 pretty 31:25 public3:20,23 11:2518:10,16 | remaining 52:11
point 3254998 | 50:23 5:19,22 6:12 18:17,2519:20 | remains 25:5
12:7,2413:18 | previous 46:14 0:221325144 | 20241:21 remand 13:14
14:9,11,13 previousy 29:17 | 42:9 43:16 48:14,21 49:6 31:16 38:20
15:2116:12,16 | 35:14 452 48:10,13 00:23 54:24 45:20
24:12 26:24 prints 35:20 53:4 | puncture 51:20 551 remedies 25:10
29:5 31:2,3 53:4 purposes26:16 | reason9:16,23 | remedy 9:13
327,93510 | Prior 30:17 pursue 25:10 15:1818:7 30:4,531:5,8
44:24 49:7 51:6 | probably 4:12 34:9 3318426438 | 3814
55:5 18:18 pursuing 42:6 reasons 9:15 remember 37:4
police 49:13 probative35:17 | 46:6 126 remind 7:18
posited 25:23 problem14:12 | put40:24321 |REBUTTAL 28 | (eopen45:14
positing 15:25 24:8 32:3 putting 48:15 52:.12 reopening 37:14
position3:22 9:6 | problems 53:15 recall 32:3 44:6,15,17
12:17 22:6 40:3 | proceed5:1 Q received315 | replaced3:21
43:2244:13 | proceeding qualifications 918151 report 5:1351:21
possible 11:3 11:24 1519236 receives30:19 | represent 33:1
post 12:19 proceedings qualified15:9 record 9:17 36:14
post-evidentiary | 12:132147:16 | 2310 10:11,1220:3 | representation
4:18 487 question17:21 20:24 41:.22 14:14 15:8
potential 13:3 | process9:1 28:2534:21 recorded32:18 26:16 32:4
34:11 35:24 10:1712:8 131 | 35:1036:5 30:2 represented 18:3
power 9:12,13 13:2,6 45:17 38:11,1240:12 | referring 7:2 35:11,14 40.4
18:1419:17 | processes335,8 | 40:1449:7 reflect 18:23 45:2,8
practical 24:24 | professional questions 14:17 | refusing 42:10 | representing

Alderson Reporting Company



Official - Subject to Final Review

64
1522234254 | 341 367,16 46:10,20 484 | smply 10:22 34:12
43:18 384 46:12553 | 54.18 14:1018.1 speed 43:22
request556:2 | rightly 14:6 scenarios 50:21 25:11 28:8 stage 33:17
6:17 9:19 33:16 | rights 26:12,15 | scene 81 35:14 30:17 31:18 47:16 48:7
33:21 492 37:9 49:22 53:1,20 34:1537:8 standard 8:11,14
requested3:20 | ROBERTS33 | scope 19:18 site 83 8:16,18,23 9:11
47:25 45 21:10 27:6 38:14 Stting 23:9 13:2 15:13,25
requests 28:5 27:2128:12 sear ch 20:20 situation 24:24 16:1,3,8,10,13
required15:4 29:3,9,16,18 second 5:3 25:3 24:25 27:15 17:15 189,19
2719321345 | 29:2530:8,11 30:20 28:21 43:18 19:18,24 20:21
43:10 31:1,7,22 40:7 | section21:5 45:12 49:10 21:11,15 22:3
requirement 40:10,17 43:14 22:18 Stuations 13:13 22:11,16 25:21
46:22 44:7,12,21 see 7:21,23 25.22 25:24 26:1,19
requires12:12 45:10529559 | 20:2432:10 Six 29:4 30:1 26:21,25 272
48:21 49:14 Rodgers 72381 | 36:2,2,3385 | Sixth16:24 43:11,25 45:23
resolve 41:16 8353.1,954:9 465 17:21,25 46:11 47:12
resources43:16 |routiney 26:18 | seek 27:19 skepticism33:22 | 483 49:3,6,8
respect 44:17 rule6:16,17,18 | seeking 5:22 dim43:2 sandards 22:5
45:15 49:10 6:20,21 28:11 37:22 somebody 45:4 44:14
respond 34:16 31:21 36:24 seemingly 46:17 48:15 gandpoint 10:19
responded3:23 37:10,10,18 sees 18:17 soon 40:4 53:16
Respondent 1:19 | 41:18,2542:2 | send 31:10 sorry 6:6,7 7:17 | started21:4
2:727:9 45:21 47:20 sent 3:18 5:3 10:7-30:20 31:2 | State 12:4,25,25
response34:19 | run28:7 51:15 32:6 40:9 42:16 13:1,2,7,8,22
34:22 runs 49:20 sentence 22:22 47:11 49:19 34:15 39:8 42:.9
responses 23:20 42:2547:1322 | 52:1853:3,25 46:10 48:2,17
responsibility S 52:4 sort 16:9 51:16,23,25
46:9 S2131 separate 24:25 | Sotomayor 7:17 | stated4:1
rest 47:19 Sacramento 1:16 | serjous 17:5 84,9,219:25 | statement 50:5,7
restrictions salient 50:24 serve 489 10:8 12:9,12,15 | 50:24 54:21
44:21 sat 37:9 set4:15187:13 | 139,1215:11 |statements
retire 20:10,13 | satisfied43:11 9:14 19:17 16:9,12,16 17:3 | 32:17 50:2 54:8
29:13 saw32:10 49:11 17:15 22:19 54:21
retired30:2 saying 9:2,12 Seth1:18 2:6 23:8,12,16 24:2 | States1:1,12
retiring4:1129:1 | 205 26:11 238 27:8 247132520 | 4714
29:2130:1 314 | 29:16,18 3325 | ghot 42:23 434 26:4,11,17,23 | State's 30:23
revealed11:6 36:134425 | show11:1537:23| 387,13,1639:1| 41:2045:2 488
review8:11 says11:822:23 | 51:15 39:5,13,16 50:23 51:2,21
21:11 23172510 | showing 42:3 40:1852:14,18 | 54:20,21
right 8:21 16:6 28:12.30:20 51:6 52:23533,13 | station49:13
16:24 175184 | 342141110 | gides3:21 53:19,2554:3 | status 6:9 46:3
185,6 19:11,20 | 43:2047:11,12 | ggnificance specific27:14 | statute 15:9 17:6
20:14,1522:20 | 48:13 29:10,11,13 28:23 35:12 47:11
239 25:2324 | Scalia20:9,12 | gmilar 17:24 42:7 satutory 16:6
26:2,9 33:25 25:7,13,16 similarity 51:18 | specifically 17:1318:3 26:2

Alderson Reporting Company



Official - Subject to Final Review

65
stayed 29:23 30:6 38:23 39:9 | tape 32:1855:1,6 | 13:1314:19,24 | truly 24:11
steps 38:21 39:25 40:6 55.6 16:2,417:19 truth 36:12
stopped39:3 41:1947:21,25 | taped4:9 18:12,13,23 try 36:4 54.24
graightforward 48:8 49:2 Taylor 32.2 41:7 19:1520:17,22 | trying 20:7,19
42:4 subgtitutions 46:2 48:3 20:2521:2,8,11 | 31:1,236:2,10
strange 46:17,20 | 286 team 3:19 23:22 25:25 38:1,2 40:10
strategic 9:21 successive 6:23 | technically 39:11 | 26:8,1328:3,13| 54:23
433 45:13 succinctly 7:24 | techniques11:13 | 30:13 32:20 Tuesday 1.9
strikes30:12 aufficient 10:13 | tell 6:4,7 9:10 33:1534:7 36:2 | turned5:14
strong 33:22 suggesting 17:4 20:22 22:4 37:342.1044:2 | 2813
struggling 41:15 264 33.23 24:13,23 36:12 45:11,19 46:19 | two 85 28:9
subject 11:10 superintended 52:14 47:2348:13,13 | type 12:4,5,15
submission 3:17 31:14 term 25:18 49:8,17 50:19 13:21 23:24
4:22 14:10 superseding terms 21:21 50:20 52:19 35:23
submissons 4:16 | 38:11 26:15 53:15,23 54:1,1 | types24:18
4:25 Supervising 1:15 | terrible 34:23 54:17,18 55:5
submit 27:2 support 11:14 test 15:24 16:17 | thinking 19:20 U
submitted55:10 | 37:14 48:14 23:1937:13 389 Uh-huh 38:15
55:12 supported10:23 | 43:1048:23,23 | third 235 undercut 53:18
submitting 17:23 |  34:8 53:7 54:3 thought 9.8 under staffed
subsection47:19 | suppose13:24 | tested11:532:14| 15:2331:20 4317
subsequent 13:24 14:4 35:2151:14 335,841;21 | understand 4:10
12:13 21:10,12 34:21 | testified55:6 42:17,21 14:16 39:23
subsequently 36:10,11,11  |testimony 54:11 |three16:248:16 | 40:2246:5
4:21 3615 51:4 55:7 52:10 under standable
substance 22:10 | supposed20:6 | testing5:22,23 | time 4:20 6:1 489
22:11 Supreme 11,12 | 5:237:6,9,18 7:10139:18 | understood
Substances 7:127:2354:13 | 7:20,20 11:10 11:2,6,22 135 | 40:1141:17
46:24 sure 4:9 39:21 11:16 35:12 13:18 28:6 undoubtedly
substitute 8:13 | suspect 18:12 52:15,17,21,21 | 30:20325,8,14| 2310
12:22 17:8 23:12 52:2253:10,10 | 32:2239:6 unexhausted
22:2423:18 suspected35:22 | 54:5,6 43:19 49:20 12:3
27:16,18 31:12 | suspects35:24 | tests 48:16 timely 39:17 United1:1,12
3316 37:21 thank 27:6 40:14 | times13:2029.4 | 4713
39:19 40:23,25 T 4020529559 | 30:1 unjustified30:14
45:20,2147:15 | T211 theory 22:25 told 28:14 48:2 | unknown 51:9
substituted25:3 | tactical 9:21 thing 23:25 34:24 | 553 unsuccessful 6:1
32:19,2139:10 | 22142419 34:25 37:6 total 13:3 untrue 35:18
45:15,16 45:13 38:20 trial 11:6,13,14 | unusable 35:16
substitution62 | take4:111:8 things 35:18 12:2513:1,7,22 | Upset 5:21
6:1410:1413.3 | 38:2243:20 39:19 44:9,15 28:2332:14 use 18:21 20:4
14:3,7 17:12 taken5:21 39:10 45:11 35:15 46:25 20:13,19,21
19:8 21:22 takes33:18 think 4:8 7:1385 | 50:6 51:5 26:22
22:12,13 25:22 | talked44:22 8:18,18 10:1,3 | trigger 21:22 usually 25:3
26:2127:13 | talking25:1,8 104 11:7,21 | true46:6 47:22 | U.S35:16

Alderson Reporting Company



Official - Subject to Final Review

66

U.S.C31:16

\
v1534
vacuum 22:2

51:13
value 35:17
45:20
various 44:19
victim52:2
view37:25
viewed 34:14
vindicate 18:5
violated 29:19
violations 28:24
volunteer 24:23
24:24 25.7,9,12
25:14,15,16
Volunteering
25:16

W

wait 50:25

want 8:6 11:17
19:18,25 20:2,4
20:7,9,10,12
20:20 22:10,23
23.2 25:10,11
27:25 284,15
29:3 34:25 36:3
42:24,25 43.20
46:1547:1

wanted48:19

wants 22:21 23.3
34:2338:21

WARD 1:15 2.3
2936 52:12

WARDEN 1:3

Washington 1.8
1:18

wasn't 4:16
11:16 14:4
39:14

Waxman 1:18
2:6 239 27:7,8

27:10 28:3,20
29:8,11,17,22
30:3,10,15,25
31:5,9,24 33:4
33:8,15,24 341
34:4,7 356
36:8,22 37:2,7
38:10,15,25
39:4,7,15,21
40:8,13,20
42:13,14,17,20
43.6 44:2,9,20
44:23 45:19
46:10,19 495
49:19 50:3,19
51:12

way 4:5,9 10:19
14:14 16:18,23
19:12 21:20
28:24 32:11
35:138:1,5
41:15 42:4 484
49:6 52:6

weak 50:13 51:8

week 27:21

well-articulated
44:4

went 10:18 18:19
46:5

weren't 51,7

We'll 3.3

were 15:11 17:9
40:24 41:24
46:25 49:5 50:9

whatsoever 28:4

willing 3:24
34:13 42:7
49:12

win 13:10,13

wins 13:14

wired50:5

witness 34:13
42:8 49:12

witnesses 31:19

woman51:18

9

wonder 43:24 1987 11:11,13,15
words 18:21,22 11:16
20:4,10,13,13
20:19,21 37:25 2
415441518 | 2141921
50:13 2-day 3:15
work 5:1043:21 | 2005 4:12,14,22
worked38:1 539:19
world 15:12 201119
worry 53:13 2106 31:16
wouldn't 10:22 | 2727
11:21 12:2 27th29:1
18:12 23:14 2831:16
25:23 37:8 52:2 | 29th32:3
53:.21 3
wrecks 18:16
Writ 6:23,25 g 5.217_4;2 46:3
write 46:3 hA.f'll 291
writing 30:20 30;2_5' :
o 553”8‘;"1?, ?j 15 | 300646:2347:18
011723 | 3006A(c) 46:15
' 46:16 47:8,9
X 3547:24
x12.7 3599 12:21 13:13
15:8 22:18
Y 46:13,16,21
years 3:10,14 477
16:23 29:24 3599(e) 12:10
31:13,1440:24 | 47:24
42:19 393:13
1 4
1029:24 51:6 4733:10
10-1265 1:5 34
10:031:13 32 S
11:0355:11 531:1340:23
123:1031:14 522:10
42:18 6
14338 619
1545:21 :
15(a)(2) 31:21 6033:9 37:10
1633 14 60(b) 6:18,20,21
16th 62 205 36:24 375,11
33:12 41:18,25 42:2
61-page 33.9,14

9347:11
93A47:13
9547:10

Alderson Reporting Company



